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Dear Mark
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1.

About WNSWCLC and WWLS

Western NSW Community Legal Centre Inc (WNSWCLC) and Western Women’s Legal Support
(WWLS) welcome the opportunity to make a submission to the NSW Government’s Crimes
Legislation Amendment (Coercive Control) Bill 2022 (draft Bill).
WNSWCLC is a community-based, not-for-profit organisation located in Dubbo that provides free
legal services to people in Western NSW who experience social, economic and/or geographic
disadvantage. WNSWCLC provides legal advice, ongoing casework, referrals and representation,
and offers outreach services to rural and remote towns, servicing an area of approximately
200,000 square kilometres, bordered by Mudgee in the east, the Queensland border in the north,
and Bourke and Cobar in the West. WNSWCLC also engages in community legal education, law
reform and offers media comment on issues of importance.
WWLS is WNSWCLC’s specialist domestic violence unit. WWLS was established in 2015 after the
Commonwealth Government identified Western NSW as having some of the highest rates of
family and domestic violence in the country. WWLS provides holistic legal and non-legal support
to female victim-survivors of family, domestic and sexual abuse and their children. WWLS covers
the same geographic area as WNSWCLC and is the only specialist family and domestic violence
legal service based west of the Blue Mountains that assists all demographics of society, including
First Nations, culturally and linguistically diverse, gender and sexually diverse and homeless
people.
Our offices are located on the land of the Tubba-Gah people of the Wiradjuri Nation, who we
recognise as its traditional owners. We also work across the traditional land of the Kamilaroi,
Western NSW Community Legal Centre Inc.
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Wongaibon, Wailwan, Ngemba, Murrawarri and Yuwaalaraay peoples. We acknowledge that
sovereignty over these lands was never ceded.
We acknowledge the many women with whom we work. Their experiences and voices have
influenced our response to the draft Bill.

Explanation of terms
The term Family and Domestic Violence (FDV) captures both physical abuse and non-physical
abuse. Non-physical abuse is characterised by behaviours that are intended to coerce, control
and instil fear in a victim-survivor. Overwhelmingly, our clients experience coercive control at the
hands of their intimate partner or in a household setting and it is a known precursor to intimate
partner homicides.1
Coercive control is almost exclusively perpetrated by men against women as it is “both a cause
and consequence of gender inequality”.2 The United Nations Declaration on the Elimination of
Violence against Women states that “violence against women is a manifestation of historically
unequal power relations between men and women, which have led to domination over and
discrimination against women by men and to the prevention of the full advancement of
women”.3
This submission will primarily use gender-binary terms (i.e., women and men) to reflect current
literature on FDV as gendered in nature and more common in heterosexual relationships. We do
acknowledge that men and gender-diverse persons can also be victim-survivors of coercive
control. More research is required to understand the prevalence and impact of coercive control
in gender-diverse communities. We direct the Government to specialist LGBTIQA+ organisations
for their substantive response.
2.

Introduction

WNSWCLC supports the Government in taking steps to criminalise coercive control which is a
position we held in our submission to the 2021 Joint Select Committee’s Inquiry. Creating
meaningful legal recognition of the harm caused by patterns of non-physical abuse is critical in
changing the narrative of psychological abuse, on which coercive control is predicated. 4 We
encourage the Government’s move to criminalise, despite the inherent complexities bound up in
a legal response, and we reinforce that significant investment in sector-wide consultation is
critical to ensure the law’s efficacy. Women’s Legal Service Tasmania who equally advocates for

1

In NSW alone, between 2008-2016, 111 out of 112 domestic violence homicides featured a relationship of coercive and
controlling behaviour. NSW Government, NSW Domestic Violence Death Review Team Report 2017-19 (2020)
Recommendation 27.1 <https://www.coroners.nsw.gov.au/documents/reports/2017-2019_DVDRT_Report.pdf>.
2
Australian Human Rights Commission, Submission to the Senate Finance and Public Administration Committee Inquiry into
Domestic Violence and Gender Inequality, 4 April 2016, p. 4 <Year (humanrights.gov.au)>.
3
United Nations, Declaration on the Elimination of violence against Women (1993), UN Doc. A/RES/48/104.
4
Western NSW Community Legal Centre Inc, Submission No. 122 to the NSW Government’s Inquiry into Coercive Control in
Domestic Relationships, 11 February 2021 < Submission - 122.pdf (nsw.gov.au)>.
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criminalisation has said that “inaction arising from fear that a particular course of action may not
succeed in increased protection for women, only further fails those women”. 5
Critically, for criminalisation to be effective it must be supported by a holistic, systems-wide
response to, and sound literacy of, coercive control. It must involve a response that is driven in an
environment with adequate front-line specialist funding and broad re-education. Criminalisation
without this investment risks embedding further trauma and disadvantage for victim-survivors.
This is particularly so for First Nation communities who are at risk of further oppression and
criminalisation when interacting with law and the State.

Limitations of this submission and dangers of rushing through consultation
WNSWCLC reinforces the widespread concern that the consultation process for the draft Bill is
too limited and will fail to adequately consider the lived experience of victim-survivors.6 A three
month consultation period on the draft Bill is inadequate. Specialist providers such as Wirringa
Baiya Aboriginal Womens Legal Centre have said that Aboriginal Community Controlled
Organisations (ACCOs) require at least six months of consultation time to ensure a range of First
Nation experiences are captured in the offence.7 Furthermore, a Public Consultation was held by
the Government in Dubbo on 31st August 2022; the same date that submissions close. This makes
it extremely difficult to include in our submission knowledge and information gained through that
process.
We have not had the time or resources to consult with other advocates in our region, including
ACCOs and front-line service providers. We recognise that consultation with our region’s
stakeholders is essential in order to address the collective needs of the clients in our area. A
significant proportion of our client base identify as Aboriginal and Torres Strait Islander,
representing 37% in recent years.8 The complexities faced by First Nation communities’
interaction with the law and criminal justice system must be addressed to ensure that a coercive
control offence does not fail to protect them. Understanding the complexities and needs based
on proposed legislation takes time and consultation, and we implore the Government to consider
a longer consultation period.

5

Women’s Legal Service Tasmania, Submission to the Inquiry into Family, Domestic and Sexual Violence, July 2020, p. 10
<Microsoft Word - Submission 240720 Inquiry into Family, Domestic and Sexual Violence.docx (womenslegaltas.org.au)>.
6
See for example: Domestic Violence NSW and NSW Women’s Alliance, Coercive Control Open Letter to Minister Ward, 26
July 2022 c< Coercive-Control-Open-Letter-to-Minister-Ward.pdf (dvnsw.org.au)> and Elise Phillips (Interim CEO of DV NSW)
in Charmayne Allison and Sandra Moon, Victim survivors fear NSW coercive control legislation could be used against them,
ABC News (Online, 27 July 2022) < Victim survivors fear NSW coercive control legislation could be used against them - ABC
News>.
7
Tamsin Rose, Rushed NSW coercive control laws could discriminate against minorities, experts say, The Guardian (Online,
22 July 2022) < Rushed NSW coercive control laws could discriminate against minorities, experts say | Domestic violence |
The Guardian>.
8
Western NSW Community Legal Centre, as above n 4, p. 2.

3

Internationally, it has been reported that the difference between the uptake of the coercive
control offence in Scotland versus the United Kingdom was a result of the investment in
consultation. Scotland committed to an “unprecedented” level of consultation and developed a
strong awareness of the nuance of coercive control, its legal meaning and the possible
implications of the offence, before it was criminalised.9 Scotland ran their consultation of the
draft bill for close to two years seeking further comment of a revised draft over a 12 month
period.10
If this draft Bill becomes legislation, it is our understanding the Government will delay its
commencement for 12-24 months so it can first implement the recommendations made by the
Select Committee to only introduce a criminal offence after "considerable education, training and
consultation with police, stakeholders and the front-line sector” along with an implementation
taskforce.11 On this point, we cannot stress strongly enough the importance of ensuring that
community education with First Nations communities is culturally safe; involving working with
members of local communities to identify to whom it will be targeted, where it will be conducted,
how it will be delivered and who will deliver it. This is a very complex piece of legislation and
ensuring it is delivered using appropriate and easy to understand communication methods is
critical. It is also important to acknowledge and recognise that delivering education to
communities on this sensitive issue can be triggering and distressing for both victim survivors and
perpetrators. Therefore, the Government must commit to ensuring that appropriate resources
(such as counselling, changing behaviour programs for perpetrators etc.) are made available to
people. These resources are currently not readily available in local First Nations communities and
a one-off education session will not fix the problems associated with coercive control. Sustained
access to support and programs is crucial to creating sustainable change to long-term ingrained
patterns of abusive behaviour.
We recommend that education and training must also be delivered to all correctional and
juvenile detention centres in NSW, on a regular and systematic basis; again with a view to help
achieve sustainable long-term changes to abusive behaviour.

A consistent definition of coercive control across Australia
To ensure a common understanding of the nuance of coercive control we would like to see a
national definition agreed to by key stakeholders. A well-developed definition will ensure
adequate understandings of the complexities of coercive control in policy, social and legal
response. We note that the Australian Law Reform Commission previously recommended
adopting “consistent definitions of family violence across different legislative schemes [to] allow
the courts to send clear messages about what constitutes family violence … across civil and
9

Marsha Scott, ‘The Making of the New ‘Gold Standard’: The Domestic Abuse (Scotland) Act 2018’ in Marilyn McMahon and
Paul McGorrey, Criminalising Coercive Control (ed), 177, p. 190 and Bettison, V. (2020) ‘A comparative analysis of offences:
criminalising abusive behaviour in England, Wales, Scotland, Ireland and Tasmania’, cited in Rugkhala. P and Dixson. T,
Criminalisation of Coercive Control: Issues Paper, January 2021, p. 10 <https://awava.org.au/wpcontent/uploads/2021/01/FINAL_-2021_-AWAVA-Issues-Paper-Criminalisation-of-Coercive-Control.pdf>.
10
Marsha Scott and Emma Ritch, Gender justice advocates and the making of the Domestic Abuse (Scotland) Act 2018
<Gender justice advocates and the making of the Domestic Abuse (Scotland) Act 2018 (ebrary.net)>.
11
Joint Select Committee on Coercive Control, Coercive control in domestic relationships, Report 1/57 – June 2021,
Parliament of New South Wales, pp. 8-9.
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criminal jurisdictions”.12 A unified definition is particularly important as FDV intersects with family
law and care proceedings, with victim-survivors often engaging in multiple legal systems.13
We support a definition of FDV and coercive control that “sets the context for how to understand
coercive control – that is, as a gendered, overarching context for [domestic and family violence]
behaviours, rather than as a [single] tactic or behaviour”.14 This is consistent with the definition
of coercive control in Scotland, the United Kingdom, Ireland and Northern Ireland; all of which
draw upon Evan Stark’s model of coercive control as a ‘liberty crime’ perpetrated against
women.15

Underfunded Front-Line
WNSWCLC is concerned that despite increasing demand, specialist domestic violence support
services are grossly underfunded. We understand that an estimated 62,000 additional employees
are needed by 2030 to meet the anticipated needs across NSW.16 Addressing the service gap will
prove critical for an effective legislative response to the criminalisation of coercive control.
We are also conscious that there is a general failure of police response to FDV. A 2021 audit of
NSW Police’s response to FDV confirmed that we “do not have the same level of resources or
organisational authority to domestic violence policing” as other states.17 We are concerned that
NSW police respond to more than 140,000 FDV calls for assistance annually but do not monitor
the training or skill levels required for adequate response.18 This is despite the broad
understanding that investment in police training is crucial. We note that NSW Police has accepted
the Auditor-General’s recommendations to expand performance and service quality measures
and outcomes reporting for officers, and reassign FDV resources and capabilities to areas with
greater workloads and risks.19 We hope to see implementation of these recommendations in
early 2023.
A study from the United Kingdom found that 83% of intimate partner violence featured evidence
of coercive control which had not been detected by police, and that officers did not make use of
available evidence.20 We also note that in 2014, Her Majesty’s Inspectorate of Constabulary
12

Australian Law Reform Commission, (2010). Report 128: Family violence: a national legal response, October 2010,
published jointly with the Law Reform Commission of New South Wales, (ALRC Report 114), p.55 < Microsoft Word - _0
Front pages.docx (alrc.gov.au)>.
13
Domestic Violence NSW, Submission No. 132 to the NSW Government, Coercive Control in Domestic Relationships, 12
February 2021, p. 24 < DVNSW-Submission-Coercive-Control-2021.pdf>.
14
Australia’s National Research Organisation for Women’s Safety (2021), Defining and responding to coercive control: Policy
brief, ANROWS, p.2 < Coercive-Control-Policy-Brief-ANROWS-Insights-1.0.pdf (netdna-ssl.com)>.
15
Ibid, p.3.
16
Mridula Amin, ‘Calls for more funding as most domestic violence victims don't go to police, says damning new report’,
ABC News (Online, 12 March 2021) <https://www.abc.net.au/news/2021-03-12/findings-show-60-per-cent-domesticviolence-victims-dont-report/13239476>.
17
Audit Office of NSW, Police responses to domestic and family violence, 4 April 2022 < Police responses to domestic and
family violence | Audit Office of New South Wales (nsw.gov.au)>.
18
Ibid.
19
Ibid.
20
Dr Charlotte Barlow, Professor Sandra Walklate, Dr Kelly Johnson, Dr Les Humphreys, Professor Stuart Kirby, N8 Policing
Research Partnership: Police Respub9- onses to Coercive Control, N8 Policing Research Partnership, 2018, pp. 2-3
<https://documents.manchester.ac.uk/display.aspx?DocID=56477>.
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similarly found “alarming and unacceptable weaknesses in some core policing activity, in
particular the quality of initial investigation undertaken by responding officers when they are
called to a scene”.21 We must work towards ensuring our police and first responders are trained
to identify the more subtle cues of abuse.
We recognise that there are inherent difficulties in consistently and correctly identifying signs of
coercive control. This plays into the current limitations of the police, judiciary and legal
stakeholders to evidence and punish this abuse. This blind spot is expected as coercive control is
an inexplicable and complex experience that is held in the confines of intimate partner and
domestic relationships. As noted by Justice Poole of the England and Wales High Court (Family
Division) in re JK [2021] “[some] specific instances of behaviour will not constitute abuse
themselves and may appear to be relatively trivial if looked at in isolation but are in fact
important evidence of a pattern of abuse, or the effects of abuse, when set alongside other
findings”.22

Misidentifying Victims
WNSWCLC raise the concern that a rushed consultation process could risk victim-survivors’ safety
and expose them to further harm.23 It is not uncommon for perpetrators to position themselves
as the victim by way of punishment and control over the victim-survivor.24 In our 2021
Submission we voiced our concern that the Family Court system is rife with systems abuse by
perpetrators who aim to maintain and extend control.25 Our clients have been undermined and
discredited in front of magistrates, support workers and their children.26 They have had needless
cross-applications filed against them. These tactics are a continued form of control. If victimsurvivors are not understood or treated with dignity in the Family Court, post-separation
proceedings can lead to an escalation of control tactics and violence. In about 44.4% of all
partner homicides between 2011-2015 (in Queensland), the protected person (i.e., the victimsurvivor) had been identified as a defendant to an ADVO on at least one occasion.27 This is a
frightening statistic.
As the primary provider of FDV and family law non-legal and legal services for First Nation victimsurvivors in Western NSW, we observe the “dual discrimination” that these women face –
“discrimination by virtue of being Indigenous and discrimination as a consequence of being a
21

Her Majesty’s Inspectorate of Constabulary, ‘The police response to domestic abuse is not good enough and must be
improved, finds HMIC inspection’, (Media Release), 27 March 2014
<https://www.justiceinspectorates.gov.uk/hmicfrs/news/newsfeed/police-response-to-domestic-abuse/>.
22
re JK [2021] EWHC 1367 (Fam) at [26].
23
Domestic Violence NSW and NSW Women’s Alliance, Coercive Control Open Letter to Minister Ward, 26 July 2022, p.1 <
Coercive-Control-Open-Letter-to-Minister-Ward.pdf (dvnsw.org.au)> and Elise Phillips (Interim CEO of DV NSW)
in Charmayne Allison and Sandra Moon, Victim survivors fear NSW coercive control legislation could be used against them,
ABC News (Online, 27 July 2022) < Victim survivors fear NSW coercive control legislation could be used against them - ABC
News>.
24
Ibid.
25
See: Western NSW Community Legal Centre Inc, as above n 4, section 3.3.
26
Ibid.
27
Queensland Government, Domestic and Family Violence Death Review and Advisory Board 2016–17 Annual Report <
https://www.courts.qld.gov.au/__data/assets/pdf_file/0003/541947/domestic-and-family-violence-death-review-andadvisory-board-annual-report-2016-17.pdf >.
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woman”.28 As Watego et al., note “[white] Australia tends to see both white women and state
agents like police as fundamentally good, and both are almost always deemed grieveable and
believable […] [whereas] First Nations women are framed as a threat to be contained”.29
However, we have previously argued against the criticism that victim-survivors will be
misidentified under a coercive control offence and believe that criminalising coercive control will
invariably shift the response to FDV from incident-based to a course of conduct framework.30
Experience in Scotland and the United Kingdom supports this view. In 2020-21 the vast majority
of people convicted of the coercive control offence in both jurisdictions were male – 89% in
Scotland and 97% in the United Kingdom.31 But, in saying that, we want to be clear that the
Government must consider the way law enforcement can and does disempower First Nation
communities before the offence is enforced.
WNSWCLC also has a concern that section 54F(2)(d) will result in victim survivors being
misidentified as perpetrators given the ambiguous nature of what can be interpreted as
“repeated derogatory taunts”. We recommend this subsection be deleted.

The Regional, Rural and Remote experience of victim-survivors
WNSWCLC recognise that the victim-survivors in regional, rural and remote communities (RRR
communities) are in need of adequate financial and social support. We recommend the
government inject funding into specialist RRR domestic violence support services, crises
accommodation and allied health services to support the long-term recovery of victim-survivors.
This support is already being provided in “scattered ways across [the West]” but is dependent on
several variables – namely, the services’ capacity and the workers’ skills and availabilities.32 We
note that in Dubbo, healthcare and social assistance businesses account for only 3% of all
businesses with wait times for legal assistance at 3-4 weeks, female GPs at 2-3weeks and
psychologists/psychiatrists at 3-6 months.33 Delays in accessing these essential supports
compound the complex and intersecting issues faced by victim-survivors.
28

Professor Megan Davis, Indigenous women 'invisible' to justice, UNSW Newsroom (Online, 20 September 2012)
<Indigenous women 'invisible' to justice | UNSW Newsroom>.
29
Chelsea Watego, Alissa Macoun, David Singh and Elizabeth Strakosch, Carceral feminism and coercive control: when
Indigenous women aren’t seen as ideal victims, witnesses or women, The Conversation (Online, 25 May 2021) < Carceral
feminism and coercive control: when Indigenous women aren't seen as ideal victims, witnesses or women
(theconversation.com)>.
30
Western NSW Community Legal Centre Inc, as above n 4, p. 21.
31
Scottish Government, Crime and Statistics: Criminal proceedings in Scotland, 2020-21, p. 47 < Criminal Proceedings in
Scotland, 2020-21 (www.gov.scot)> and United Kingdom Home Office, Guidance: Review of the controlling or coercive
behaviour offence, 10 May 2021, section 3.5 < Review of the controlling or coercive behaviour offence - GOV.UK
(www.gov.uk)>
32
Professor Sarah Wendt and Professor Donna Chung et al., (2017) Seeking help for domestic and family violence: Exploring
regional, rural and remote women’s coping experiences: Key findings and future directions, The Australian National
Research Organisation for Women’s Safety Limited, p. 6 <
https://d2rn9gno7zhxqg.cloudfront.net/wpcontent/uploads/2019/02/19024421/RP.14.04_Rural_Compass_FINAL_17092.pdf >.
33
Australian Bureau of Statistics (2021), Counts of Australian Businesses, including Entries and Exits (July 2017-June 2021),
Data cube 11: Businesses by industry division by Local Government Area (LGA) by turnover size ranges <
https://www.abs.gov.au/statistics/economy/business-indicators/counts-australian-businesses-including-entries-andexits/latest-release#data-download > and Australian Bureau of Statistics (2012), Australian Statistical Geography Standard
(ASGS): Correspondences, July 2011 <
https://www.abs.gov.au/AUSSTATS/abs@.nsf/DetailsPage/1270.0.55.006July%202011?OpenDocument >.
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Investment in community-centred approaches to policing FDV in RRR communities is critical. We
are regularly told by victim-survivors they are having negative experiences with police;
particularly First Nations peoples whose history and interaction with police has been centred on
dispossession and colonisation. We note that the Australian National Research Organisation for
Women’s Safety has said that the police and courts often become responsible as both a
‘resource’ and a ‘response’ for perpetrators with specialist domestic family violence services
bearing the responsibility for victim-survivors safety.34 This creates a culture of mistrust between
victim-survivors and police.

Overlap between stalking and intimidation and the coercive control offence
We note the overlap between section 54D of the draft Bill and section 13 of the Crimes (Domestic
and Personal Violence) Act 2007 (NSW) (CDPV Act). Section 13 of the CDPV Act criminalises
stalking or intimidation with an intention to cause fear of physical or mental harm.35 The
definitions of ‘stalking’ and ‘intimidation’ provide that the court may have regard to any pattern
of violence in determining whether the conduct amounts to stalking or intimidation.36 But
stalking is an incident-based offence, whereas coercive control can persist over many years and is
therefore fundamentally different. This overlap does not detract from the need for a standalone
coercive control offence. Indeed, it was suggested that the United Kingdom’s offence was
necessary to ‘close a gap’ in law “since existing stalking and harassment offences could not be
applied to ongoing intimate relationships”.37
A review of coercive control prosecutions in the United Kingdom by Evan Stark found that none
of the cases had included stalking on the indictment.38 Similarly, Domestic Violence NSW has
noted that many of their clients who report stalking and/or intimidation feel that their claims are
not taken seriously by police.39 Finally, we note that the draft Bill (in its current form) is limited to
partners and ex-partners, but that section 13 of the CDPV Act applies to a wider class of
relationships. We recommend that the Government continue to monitor and evaluate section 13
of the CDPV Act to see whether it is meeting its stated objectives.
3.

Draft Bill

WNSWCLC supports the proposed maximum penalty of 7 years imprisonment for the offence of
coercive control (Proposed Maximum Penalty).40 The Proposed Maximum Penalty strikes a
balance between punishment and the administration of justice. This is supported by the wording
in Schedule 4 of the draft Bill, which if enforced, will allow the coercive control offence to be
34

Professor Sarah Wendt and Professor Donna Chung et al. (2017) Seeking help for domestic and family violence: Exploring
regional, rural, and remote women’s coping experiences: Key findings and future directions, The Australian National
Research Organisation for Women’s Safety Limited p. 8 <
https://d2rn9gno7zhxqg.cloudfront.net/wpcontent/uploads/2019/02/19024421/RP.14.04_Rural_Compass_FINAL_17092.pdf >.
35
Crimes (Domestic and Personal Violence) Act 2007 (NSW), section 13.
36
Ibid, sections 7, 8, 13, 14 to 17.
37

United Kingdom Home Office. (2015), Statutory Guidance Framework: Controlling and Coercive Behaviour in Intimate or Family Relationship, p.3
<https://www.gov.uk/government/publications/statutory-guidance-framework-controlling-or-coercive-behaviour-in-an-intimate-orfamily-relationship>.
38
Evan Stark and Marianne Hester, Coercive Control: Update and Review, Violence Against Women 2019, Vol. 25(1) 81–104, p. 89.
39

Domestic Violence NSW, Submission No. 132 to the NSW Government, Coercive Control in Domestic Relationships, 12
February 2021, p. 9 < DVNSW-Submission-Coercive-Control-2021.pdf>.
40
Crimes Legislation Amendment (Coercive Control) Bill 2022, section 54D.
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trialled summarily in a local court.41 The benefits of this, as opposed to proceedings being dealt
with in the district court, are: defended hearings will be heard much faster; perpetrators are
more likely to plead guilty, thus avoiding the need to re-traumatise victim-survivors; and as there
are only 3 district courts in western NSW, our clients will not have to leave their community and
support systems to attend court.42 The local court has the added benefit of exposing the
perpetrator (and their actions) to their community. This is more pronounced in RRR communities.
Academics Vlais and Campbell have previously suggested that highlighting possible as well as
actual negative outcomes of their actions, including loss of reputation and loss of contact with
children, may prompt perpetrators to withdraw Family Court proceedings and even plead guilty
to FDV.43 This is substantiated by McGorrery and McMahon’s study of coercive control
convictions in the United Kingdom, where 73% (78 of 107) reviewed cases had settled on a guilty
plea.44
The Proposed Maximum Penalty appears to have been formulated by reference to the maximum
penalty for the existing offence of stalking and intimidation in the CDPV Act, which is five years
imprisonment.45 This means that an incident of stalking and/or intimidation could, where
appropriate, form one or more of the incidents on which a conviction of coercive control is based.
The maximum penalty for the coercive control offence must be higher than the maximum penalty
for stalking and comparable offences, to allow for appropriate scope for sentencing.
Whilst the Proposed Maximum Penalty is half that of Scotland’s, the average sentence length for
the coercive control offence in Scotland was less than a year in 2019/20.46 This was despite an
84% conviction rate.47 In contrast, convictions and sentencing for sexual crimes remained higher
than convictions and sentencing for non-sexual forms of domestic abuse in Scotland. The average
sentence for rape and attempted rape was 6.7 years in 2019/20.48 By foregoing a longer
sentence, prosecutions for coercive control may not be able to lead with sexual assault as the
primary crime committed on which a prosecution is based. But neither sexual nor non-sexual
crimes appear to be meeting the maximum threshold regardless.

41

Crimes Legislation Amendment (Coercive Control) Bill 2022, schedule 4.
Courts | NSW Courts.
43
Vlais and Campbell (2019) Bringing pathways towards accountability together – Perpetrator journeys and system roles
and responsibilities in ACT Government, Key component 6: Working with perpetrators of domestic and family violence,
Community Services ACT < https://www.communityservices.act.gov.au/safer-families/dfv-risk-assessment/keycomponents/working-with-perpetrators-of-domestic-and-family >.
44
Paul McGorrery and Marilyn McMahon, Prosecuting controlling or coercive behaviour in England and Wales: Media
reports of a novel offence, Criminology & Criminal Justice, 2021, Vol. 21(4) 566–584, p.576.
45
Crimes (Domestic and Personal Violence) Act 2007 (NSW), s 13.
46
Government of Scotland, Criminal Proceedings in Scotland 2019-20, p. 27 <Criminal Proceedings in Scotland, 2019-20
(www.gov.scot)>.
47
Ibid, p.4.
48
Ibid, p.5.
42
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3.1

Specific Recommendations

Replace the word ‘violence’ with ‘abusive behaviour’
WNSWCLC recommend that the word ‘violence’ in section 54D(1)(d)(i) should be replaced with
‘abusive behaviour’ to be consistent with the vocabulary in this section of the draft Bill. 49
‘Violence’ is not defined in the draft Bill, but ‘abusive behaviour’ is defined in section 54F.50

The definition of ‘intimate partner’ is too narrow
WNSWCLC recommend that the term ‘intimate partner’ should be replaced with the term
‘domestic relationship’ as defined in section 5 of the CDPV Act. This is also better aligns it with
section 19(8)(f) of the Victims Rights and Support Act 2013.
We consider that the proposed definition of ‘intimate partner’ is too narrow. 51
54(c)

Intimate partner, of a person (the first person), means a
person who –
(a) is or has been married to the first person, or
(b) is or has been a de facto partner of the first person, or
(c) has or has had an intimate personal relationship with
the first person, whether or not the intimate relationship
involves or has involved a relationship of a sexual nature.
** ‘Intimate personal relationship’ is not defined.

Our primary concerns relating to the definition are that it:
 excludes communities where ‘intimate personal relationships’ exist both as relationships
between individuals and relationships between family groups. For example, Indigenous kinship
groups and in culturally and linguistically diverse communities (CALD).
 excludes children and the elderly, both of whom are often victim-survivors of coercive control.
 does not capture the diverse relationships that exist in the LGBTIQA+ community(ies), including
non-monogamous relationships.
The term ‘intimate personal relationship’ is not defined elsewhere in NSW law, meaning that
there are no criteria or set of facts which may be used to determine whether an intimate
personal relationship exists between the victim-survivor and the perpetrator. It is unclear
whether the following types of relationships would fall within the definition of intimate personal
relationship. For example, arranged marriages which have not been formalised, platonic
friendships where one friend is displaying coercive and controlling behaviour, commercial
49

Crimes Legislation Amendment (Coercive Control) Bill 2022, section 54D(1)(d)(i).
Ibid, section 54F.
51
Crimes Legislation Amendment (Coercive Control) Bill 2022, s 54(c).
50
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relationships between sex workers and their client(s) which may also evolve beyond the original
commercial agreement, where a victim-survivor and the perpetrator share a child but are
otherwise not in a personal relationship and polyamorous relationships.
We also note that ‘de facto partner’ is neither defined in the draft Bill nor under the Crimes Act
1900 (NSW). Section 21C(2) of the Interpretation Act 1987 (NSW) (Interpretation Act) defines ‘de
facto partner’. Section 21C(2) states that “a person is the de facto partner of another person
(whether of the same sex or a different sex) if – (a) the person is in a registered relationship or
interstate registered relationship with the other person within the meaning of the Relationships
Register Act 2010, or (b) the person is in a de facto relationship with the other person”.52 Whilst
section 21C(2) of the Interpretation Act provides for a broad range of factors under which a de
facto relationship can be established, it excludes persons who are in a long-term relationship but
not living together, or are related to each other. These victim-survivors are excluded from the
Interpretation Act, and by extension the draft Bill.
We are concerned that this lack of clarity surrounding ‘intimate partner’ and ‘intimate personal
relationships’ will affect the charging, prosecuting and convicting of coercive control. For one,
victim-survivors may be asked to provide evidence attesting to their ‘intimate’ relationship with
the perpetrator. This is counterintuitive and detracts from the intended purpose for which the
offence is charged. A hearing suddenly becomes more focused on establishing the nature of the
parties’ relationship versus establishing the offence.
In addition to intimate personal relationships, a broader definition would capture persons living
(or previously living) in long-term residential care, persons who are in a relationship of
dependence (i.e., through the provision of paid or unpaid care), and in the case of an Aboriginal
person or a Torres Strait Islander, is or has been part of the extended family or kin of the other
person according to the Indigenous kinship system of the person's culture.53
Children must also be recognised as victim-survivors of coercive control. Children living in a family
where there is FDV are invariably also victim-survivors. “The critical feature is their link with the
non-abusing parent, usually the mother (or caregiver). Children cannot be victims of [FDV]
separate from that link with an adult victim”.54 Excluding children as victim-survivors of FDV and
coercive control only perpetuates the myth that children are mere ‘witnesses’ and will
undermine their access to treatment and recovery. The United Kingdom Court of Appeal has
recognised the harm that coercive and controlling behaviour has on children: “The circumstances
encompassed by the definition of 'domestic abuse' … fully recognise that coercive and/or
controlling behaviour by one party may cause serious emotional and psychological harm to the
other members of the family unit, whether or not there has been any actual episode of violence
or sexual abuse […] It follows that the harm to a child in an abusive household is not limited to
cases of actual violence to the child or to the parent. A pattern of abusive behaviour is as relevant
to the child as to the adult victim”.55
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In Scotland, the coercive control offence is ‘aggravated’ where the behaviour is directed at a
child, takes place where a child can see or hear, adversely affects the child, or if the child is made
use of to direct abusive behaviour at the victim-survivor.56 We do not advocate for a separate
maximum penalty for aggravation against a child. Instead, the offence should direct courts to
section 21A of the Crimes (Sentencing and Procedures) Act 1999 (NSW) when determining the
appropriate sentence.
Replacing the term ‘intimate partner’ with ‘domestic relationship’ will not over-criminalise the
coercive control offence if safeguards are put in place to guide and monitor its implementation.
But excluding certain groups from the offence sends a message to these victim-survivors that the
abuse they suffer is somehow ‘less important’ or ‘not worthy of recognition’.

Replace the term ‘mental harm’ with ‘psychological harm’ and adopt a ‘reasonable
person’ standard
WNSWCLC recommend that the term ‘mental harm’ should be replaced with ‘psychological harm’
and that a ‘reasonable person’ standard is adopted.
We note the proposed section 54D(1)(c) of the draft Bill states:
54D(1)(c)

54D Abusive behaviour towards current or former intimate
partners
(1) An adult commits an offence if –
…
(c) the adult –
(i) intends the course of conduct to cause physical or
mental harm to the other person, or
(ii) is reckless as to whether the course of conduct
may cause physical or mental harm to the other person.

Our primary concerns with this section are that:
 ‘mental harm’ is not defined in the Draft Bill.
 proving that the perpetrator engaged in either the ‘intentional’ or the ‘reckless’ infliction of
mental harm is too high a threshold.
‘Mental harm’ is not defined in the Draft Bill, the Crimes Act or the CDPV Act. If the Government
were to define mental harm, the Civil Liability Act 2002 (NSW) (CLA) is the only legislative regime
in NSW that could provide a reasonable base. Section 27 of the CLA defines mental harm as
“impairment of a person’s mental condition”.57 Under common law, mental harm means a
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“recognised psychiatric illness”. This is a question of fact and requires expert psychiatric
evidence.58
The wording of section 54D(1)(c) implies that there is no requirement for the prosecution to
show that the victim-survivor did suffer mental harm. But to establish ‘recklessness’, the
prosecution must prove beyond a reasonable doubt that the perpetrator thought about the
consequences of their actions and foresaw that mental harm could occur. This fails to capture the
many perpetrators for whom abusive behaviour in the context of coercive control is a normal
way of living; especially when brought up in such an environment. It is our opinion that these
perpetrators are highly unlikely to think about the consequences of their actions and foresee that
mental harm may occur.
Existing case law on reckless conduct demonstrates that it may be difficult to establish mental
harm as either a matter of law or fact in the absence of a physical injury. In Scotland, common
assault was the most reported offence accounting for 32% of domestic abuse crimes in
2020/21.59 In a review of United Kingdom judgments, only 16% of coercive control cases
(recorded over an 18-month period) resulted in a charge, compared to 32% of domestic violence
cases where there were charges for actual bodily harm.60 The United Kingdom Court of Appeal
has even pointed out that more specific factual allegation(s) of assault should be selected for trial
because of their “potential probative relevance” to the alleged pattern of behaviour (for
example, an allegation of sexual assault).61 This highlights the judiciaries recognition of the
inherent problems with proving coercive behaviour in the absence of physical abuse. And is
another reason why a national definition of coercive control is important.
In most Australian states and territories, coercive control is already recognised as abuse in the
civil law definitions of FDV.62 Definitions generally include details of behaviour that is
emotionally, psychologically and/or economically abusive.63 Shifting toward a psychological harm
framing would build on this existing vocabulary.
In Scotland, there is no proof of harm element – the course of conduct is abusive if a reasonable
person would consider it to be likely to cause the victim-survivor to suffer physical or
psychological harm.64 Psychological harm is defined as “including, but not limited to, fear, alarm
and distress”.65 If the offence defines psychological harm, we support a definition similar to that
in Scotland. The definition of psychological harm should be a non-exhaustive list to account for
the many and varied psychological and physiological reactions victim-survivors can have.
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In Scotland, the reasonable person standard removes the need for evidence of actual harm
suffered by the victim-survivor.66 But this does not preclude the prosecution from showing that
harm was in fact suffered. The reasonable person standard is favourable for vulnerable victimsurvivors, including those with a level of cognitive impairment, as it lowers the evidentiary
threshold for proving coercive control.
The court process is also not adequately sympathetic to the impacts of traumatic stress on victimsurvivors.67 And re-traumatisation creates a substantial barrier to seeking help in the future by
dissuading victim-survivors from coming forward again. The objective proof of harm element can
eliminate the need for unnecessary cross-examination and re-traumatisation – thereby achieving
the stated objectives of the offence.
Please see below for further discussion on the reasonable person standard.

Only adults can be charged with the coercive control offence
WNSWCLC recommend that the word ‘adult’ is replaced with the word ‘person’.
We note the proposed wording of section 54D of the draft Bill is currently as below:
54D

54D Abusive behaviour towards current or former
intimate partners
(1) An adult commits an offence if –
(a) the adult engages in a course of conduct against
another person that consists of abusive behaviour, and
(b) the adult and other person are or were intimate
partners, and
(c) the adult –
(i) intends the course of conduct to cause physical or
mental harm to the other person, or
(ii) is reckless as to whether the course of conduct may
cause
physical or mental harm to the other person, and
…
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Our primary concerns with this section are:
 persons under 18 years cannot be charged with the coercive control offence but a victimsurvivor can be under 18 years.
 evidence of conduct before the accused turned 18 years cannot be used.
 adolescents engaging in coercive and controlling behaviour toward their partner, mother
and/or family member(s) will not be punished.
The coercive control offence should ensure accountability for adolescents who engage in coercive
and controlling behaviour without over-criminalising vulnerable and marginalised communities.
We appreciate the complexities in finding this balance. First Nation adolescents are more likely to
experience FDV than non-Indigenous adolescents and are also 17 times more likely to be
incarcerated.68 They are often victim-survivors themselves and have, or are experiencing,
trauma.69 Adolescents who use violence in their homes are also likely to be experiencing mental
health issues.70 But without appropriate intervention, the cycle of intergenerational violence will
continue. Legal Aid notes that the victims of adolescent violence in the home are generally the
offender’s mother and younger siblings.71
The Young Offenders Act 1997 (NSW) already excludes sexual offences, stalking and/or
intimidation offences, breach(es) of an apprehended violence order and manslaughter from its
ambit. These crimes are dealt with through regular legal processes and require the adolescent to
go to court.
In Scotland, the United Kingdom and Ireland a ‘person’ commits a coercive control offence. None
of these Acts specify what age the offender must be, meaning that it does not necessarily exclude
adolescents. ‘Person’ is defined in the United Kingdom’s Statutory Guidance to mean “[someone]
who uses cruel behaviours to hurt, control or scare someone else”.72
Ideally, the Government should continue to “invest in measures that prevent or interrupt the
criminal pathways of [adolescents] who would otherwise go on to commit a disproportionately
high volume of youth crime.”73 In addition to intervention measures, the coercive control offence
should be complemented by comprehensive social services support and front-line training for all
criminal justice participants including police, prosecutors, defence lawyers, court staff and judicial
68
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officers to safeguard adolescents’ welfare. We are acutely aware that ‘doli incapax’, which is
intended to provide protection for adolescents in a criminal trial, routinely fails to safeguard
adolescents.74 It is applied inconsistently and it can be very difficult for adolescents in RRR
communities to access expert evidence to prove in court that they are ‘criminally incapable’. 75
We would welcome the opportunity to collaborate with the Government on bridging this gap in
the criminal justice system for our adolescents, and would urge the Government to consult
extensively with ACCOs.

Adopt a ‘reasonable person’ standard
WNSWCLC recommend adopting ‘reasonable person’ standard that considers a course of conduct
to be abusive if a ‘reasonable person’ would consider it to be likely to cause the victim-survivor to
suffer physical or psychological harm.
We note the proposed wording of section 54D(d) of the draft Bill is:
54D(d)

54D Abusive behaviour towards current or former
intimate partners
(1) An adult commits an offence if –
…
(d) a reasonable person would consider the course of
conduct would be likely, in all the circumstances, to cause
either or both of the following, whether or not the fear or
impact is in fact caused –
(i) fear that violence will be used against the other
person,
(ii) a serious adverse impact on the capacity of the
other person to engage in some or all of the person’s
ordinary day-to-day activities…

Our primary concern with this section is:
 the draft Bill does not include an objective standard of proof when assessing harm. In its current
form, there must be an element of ‘fear of violence’ or a ‘serious adverse impact’ on the victimsurvivor.
The Scottish coercive control offence imposes an objective standard of proof when assessing
harm. “Using a reasonable person standard to establish whether the defendant’s behaviour was
harmful to the victim, shifts the standard of proof away from a subjective assessment of an
individual victim’s response to abuse, and instead considers what the reasonable, objective
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person would consider to be inherently harmful behaviour”.76 This would avoid “making a
judgment as to whether an offence has been committed based on the state of mind of the victim,
or on their assessment of the impact which has resulted”.77 This does not diminish the victimsurvivor’s experience of the abuse, but instead creates equal opportunity for victim-survivors
who may not otherwise be believed, e.g., victim-survivors who are or have been dependent on
substances and/or victim-survivors who may not react in a way society thinks ‘battered-women’
should.78
In the Scottish consultation process, it was also noted that the reasonable person test could aid
with the administration of justice for victim-survivors; namely, by reducing the length of criminal
trials.79 It could benefit associated resourcing of court staff and accommodation needs. But more
importantly, if the concept of ‘reasonableness’ is robustly and consistently applied it would give
victim-survivors “increased confidence in the [criminal justice process]”.80 It is commonly
understood that recognition of harm suffered is important for long-term healing.
We acknowledge that there are deficiencies to the reasonable person test. Namely, that what is
‘reasonable behaviour’ might vary between intimate relationships, cultures and age groups. But
more so, that members of the public may struggle to understand the impact of non-physical
forms of abuse on a victim-survivor’s psychology. Judgments would be made on the basis of what
a 'reasonable' response would be from someone who has never experienced abuse.81 This
difficulty was enunciated by United Kingdom High Court in Hwang v Kim [2021]: “Toxic
relationships can precipitate crises of mental health for all sorts of reasons which do not come
anywhere near the definitions of any criminal offences. Even where one party is said to be
altogether responsible for another's breakdown […] that does not equate – in law or in the minds
of reasonable people to an imputation of the … offence [of coercive and controlling behaviour] or
of any other imprisonable criminal conduct. Not even where it is said that the police have taken
an active interest”.82
The Government should adopt a reasonable person standard where a course of conduct is
abusive if a reasonable person would consider it to be likely to cause the victim-survivor to suffer
physical or psychological harm. The victim-survivor must be given the choice whether (or not) to
adduce evidence showing that ‘harm’ was suffered. We understand that examples of harm are
provided for in section 54F of the draft Bill.83
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Any deficiencies of the reasonable person standard can be overcome by training police and the
justice system to effectively identify and apply the reasonable person test. In most cases, first
application of the reasonable person standard sits with police officers who attend FDV calls. That
is, they are tasked with making a judgement on whether a ‘reasonable person’ would consider
that the alleged (non-physical) harm is abusive. Second to this is the court and jury’s (if
applicable) assessment of the pattern of behaviour. Juries will need to be educated as to the
nature and impact of coercive control prior to trials, and on the application of the reasonable
person standard to the facts. We have previously noted the need for significant investment in
training and ongoing monitoring of police, judiciary and legal stakeholder response to FDV. We
reinforce the need for Government to invest in holistic reform for the offence to be effective.
In drafting the coercive control offence, the Government should avoid the mistakes of the Family
Violence Act 2004 (Tas) (FVA). Under section 8 of the FVA, “a person must not, with intent to
unreasonably control or intimidate his or her spouse or partner or cause his or her spouse or
partner mental harm, apprehension or fear, pursue a course of conduct”.84
The drafting of this section has been highly criticised, as evident through the lack of
prosecutions.85 The main criticism of the section is that it is narrowly construed, which makes it
difficult to prove as it requires there to be an ‘intent’ to unreasonably control or intimidate and
an element of ‘knowing’ that some behaviours could have been controlled.86 There is no
reasonable person standard.

‘Serious adverse impact’ sets an unfair evidentiary burden for victim-survivors
WNSWCLC recommend removing the phrase ‘serious adverse impact’ and instead applying a
‘reasonable person’ standard.
We note the proposed wording of section 54D(1)(d)(ii) of the draft Bill is currently as below:
54D(1)(d)(ii)

54D Abusive behaviour towards current or former
intimate partners
(1) An adult commits an offence if –
…
(d) a reasonable person would consider the course of
conduct would be likely, in all the circumstances, to cause
either or both of the following, whether or not the fear or
impact is in fact caused –
(i) fear that violence will be used against the other
person,
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(ii) a serious adverse impact on the capacity of the
other person to engage in some or all of the person’s
ordinary day-to-day activities…
Our primary concerns with this section are:
 the phrase ‘serious adverse impact’ places a higher evidentiary burden on the prosecution to
prove that the course of conduct has had a ‘serious adverse impact’ on the victim-survivor.
 ‘serious adverse impact’ is not defined in the draft Bill.
Other overseas jurisdictions have comparable wording. Notably, Scotland – the ‘gold standard’
for a coercive control offence – does not. In the United Kingdom, “[the perpetrator] knows our
ought to know that the behaviour will have serious effect on [the victim-survivor]”.87 In Ireland,
“a person commits an offence where he or she knowingly and persistently engages in behaviour
that … has a serious effect on a relevant person, and a reasonable person would consider it likely
to have a serious effect on a relevant person”.88
We consider that the wording in the draft Bill is similar to the Irish coercive control offence. In
Ireland, ‘serious effect’ means “behaviour that causes serious alarm or distress that has a
substantial adverse impact on his or her usual day-to-day activities”.89
We are unable to comment on how this phrase is being interpreted and applied in Ireland. There
have only been three convictions since the offence came into force.90 In the United Kingdom, the
courts have emphasised that determining whether there has been a ‘serious effect’ on the victimsurvivor requires inquiry into the whole of the relationship between the victim-survivor and
perpetrator.91 This suggests that victim-survivors will be exposed to a trial and will likely need to
provide evidence to support their claims. We have previously expressed our concern that legal
proceedings can become “a site for further abuse rather than justice”.92 And if the victimsurvivor’s claim fails it is essentially a declaration by the State, that despite the existence of a
coercive control offence, their lived experience is not worth punishing.
‘Serious effect’ is a high threshold for a victim-survivor, particularly in the absence of physical
harm. Despite a recognition that non-physical forms of abuse will be treated in the same way as
physical abuse, many victim-survivors continue to feel that their complaints will be treated less
seriously and that they will not be believed.

87

Serious crime act 2015 (UK), section 76(1)(d).
Domestic Violence Act 2018, section 39(1)
89
Ibid, section 39(2).
90
Conor Lally, Number of people charged with domestic violence surges amid pandemic, The Irish Times (Online, 25 January
2021) <Number of people charged with domestic violence surges amid pandemic – The Irish Times>.
91
Re L (Relocation: Second Appeal) [2017] EWCA Civ 2121 at [61].
92
Tracey Booth and Jane Wangmann (2019), Family Violence, Cross-Examination and Self-Represented Parties in the
Courtroom: The Differences, Gaps and Deficiencies, Vol 43(3), UNSW Law Journal < Booth, Tracey; Kaye, Miranda;
Wangmann, Jane --- "Family Violence, Cross-Examination and Self-Represented Parties in the Courtroom: The Differences,
Gaps and Deficiencies" [2019] UNSWLawJl 39; (2019) 42(3) UNSW Law Journal 1106 (austlii.edu.au)>.
88

19

WNSWCLC recommend the removal of the phrase ‘serious adverse impact’. A more appropriate
approach would be for the court to consider whether a ‘reasonable person’ would find that the
course of behaviour was coercive and controlling. This would bring the coercive control offence
in-line with the Scottish offence, which we have previously noted focuses on the abuse itself,
rather than how it affected the victim-survivor.
4.

Conclusion

WNSWCLC and WWLS welcomes the opportunity to further consult with the Government on how
a coercive control offence can best serve our clients, recognising that key to this is listening to the
lived experience of victim-survivors. Through our outreach work we will continue to document
the prevalence, impact and preferred response to FDV and coercive control.
For any questions or to discuss this submission further please contact Tori Mines, Senior
Solicitor on 02 6885 4531 or at tori.mines@wnswclc.org.au, or Larissa Connolly, Solicitor on
02 6884 9422 or at larissa.connolly@wnswclc.org.au.
Yours faithfully
Western NSW Community Legal Centre Inc
Western Women’s Legal Support
Per:

Patrick O’Callaghan
Principal Solicitor, WNSWCLC

Rachael Robertson
Principal Solicitor, WWLS
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